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UNI TED STATES DEPARTMENT OF JUSTI CE
EXECUTI VE OFFI CE FOR | MM GRATI ON REVI EW
CFFI CE OF THE CH EF ADM NI STRATI VE HEARI NG
CFFI CER

Ri chard Becker, Conpl ai nant vs. Al arm Devi ce Manufacturing Conpany,
A Division of Pittway Corporation, and District 65-Union, Respondent; 8
USC § 1324b Proceedi ng; Case No. 89200013.

FI NAL ORDER GRANTI NG RESPONDENT UNI ON'S MOTI ON TO DI SM SS COVPLAI NT AS
TO I'T, GRANTI NG I N PART AND DENYI NG I N PART RESPONDENT UNI ON S REQUEST
FOR ATTORNEY' S FEES, AND DENYI NG RESPONDENT UNI ON' S REQUEST FOR COSTS

Fi ndi ngs of Fact

The original conplaint herein alleged that respondents violated in
various respects the provisions of 8 U S.C. 8 1324b regarding citizenship
status. On August 7, 1989, | dismssed this conplaint with respect to
all egations of violations nore than 180 days prior to August 18, 1988,
the date on which conplainant's charge was received by the Special
Counsel. Under 8 U . S.C. 8§ 1324b(i) and 28 CFR § 68.52(b), any appeal of
that order would have had to be filed on or before Cctober 26, 1989. So
far as | am aware, no review of that order has been sought. By notion
dat ed Septenber 22, 1989, respondent union sought dismssal as to it of
the extant portions of the conplaint, and an award of attorney's fees and
costs.

The portions of the conplaint relating to conplainant's April 1986
separation from enploynent were dismissed in ny Order of August 7, 1989.
The remnining portions of the conplaint relate to alleged subsequent
unsuccessful requests by conplainant for re-enploynent by respondent
enpl oyer. Conplainant is a rather inarticulate layman who is not
represented by counsel. As | read the various docunents which he has sent
to me, he argues basically as follows: Respondent union's failure to help
him obtain re-enploynent violated 8 U S.C. 8§ 1324b because respondent
enployer's refusal to rehire himwas allegedly notivated by his status
as a United States citizen and, therefore, violated that statutory
provi sion, and because a duty to provide such help was i nposed on re-
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spondent uni on by his nenmbership therein and/or by the union's status as
t he excl usive collective-bargaining representative of the bargaining unit
of which he was a nenber before his April 1986 separation and woul d have
again been a nenber if his requests for re-enploynent had been
successf ul

Respondent union does not dispute that conplainant asked it for
assi stance in obtaining re-enploynent with respondent enployer and that
respondent union failed to honor conplainant's request for assistance
Further, respondent union does not appear to dispute conplainant's
contention that if respondent enployer's refusal to rehire conpl ai nant
violated 8 U S.C. § 1324h, a prima facie violation of that sane provision
by respondent union would be nade out if it failed to honor a request for
assistance, in attenpting to induce respondent enployer to abide by the
| aw, advanced by an enployee with respect to whom respondent union had
representative status. Rather, respondent union's resistance to the 8
U S.C. 8§ 1324b allegations against it is grounded on the claim that
““there is no right under the collective bargaining agreenent, and no
right under applicable federal |abor |aws, for [respondent union] to
participate in the decision of [respondent enployer] to hire, or not
hire, any applicant for enploynment . . . [Respondent union] did not
represent the conplainant, nor could it legally have represented the
conplainant, with respect to his alleged requests for rehire subsequent
to his ternmination."'

Attached to respondent union's notion to dismss is a copy of a
col | ective-bargai ning agreenent which respondent union inplies was in
effect at all times relevant here. This agreenent includes the follow ng
provi si ons:

(B) The Enpl oyer agrees to use the services of the District 65 Enploynent Office in hiring

new workers. The services of the District 65 Enmploynment Office are available to union and

non-uni on menbers ali ke. Considerati ons such as uni on nmenbership, union policies, bylaws or
union constitutional provisions do not play any part in the section of applicants. The
acceptance or rejection of any applicant referred by the District 65 Enploynent Office will

be at the sole discretion of the Enployer and will be made on the basis of standards such as
efficiency, experience, skills and training .

(C |If the District 65 Enploynent Ofice fails to supply workers to the Enployer within
twenty-four hours after such request was nade, the Enployer nay engage such new workers from
any other enploynent office or source .

G ai rant does not di spute respondent union's assertion that he never
sought enploynent through the District 65 enploynent office. Laying to
one side the apparently undisputed fact that this bargaining agreenent
was in effect when claimant was hired by respondent enployer in Decenber
1985 and until his separation in April 1986, nothing in the docunents
filed with nme indicates
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whet her claimant knew that this enploynent office existed, or whether
respondent union suggested that he use that office. Cainmant does not
all ege that respondent union's allegedly unlawful conduct after his
separation was due to a desire by respondent union to discrininate
agai nst applicants for enploynent because they are United States
citizens; nor does conplainant appear to contend that respondent union
engaged in any affirmative conduct in an effort to induce respondent
enpl oyer not to rehire him

Concl usi ons of Law and Reasons Ther ef or

A. The Union's Mdtion to D sm ss
8 U S.C. 8§ 1324b provides, in part:

(a)(i) GENERAL RULE.--I1t is an unfair inmgration--related enpl oynent practice for a person
or other entity to discrininate against any individual (other than an unauthorized alien)
with respect to the hiring, or recruitnment or referral for a fee, of the individual for
enpl oyment or the discharging of the individual from enployment--

(A) because of such individual's national origin, or

(B) in the case of a citizen or intending citizen . . ., because of such individual's
citizenship status.

(2) EXCEPTI ONS. - - Paragraph (1) shall not apply to--(A) a person or other entity that enploys
three or fewer enpl oyees .

The conplaint herein alleges, inter alia, that respondent union
violated the foregoing provisions; seeks a renedy under 8 US C 8§
1324b(g)(2); and invokes ny jurisdiction under 8 U S.C. § 1324b(e)-(h).
The threshold i ssue presented is whether any conduct by respondent union
is subject to such proceedi ngs where (as here) the union is not clained
to have acted either in the capacity of an enployer (of, for exanple,
busi ness agents and union organizers) or as a recruiter/referrer
Accordingly, the ensuing discussion does not address the question of
whet her uni on conduct in connection with enployer violations of 8 U S. C
8 1324b(a)(1) may give rise to causes of action in foruns whose
jurisdiction is not controlled by 8 U S.C. § 1324b.?

1see Brotherhood of Railroad Trainsmen v. Howard, 343 U.S. 768 (1952); Vaca v. Sipes, 386
U S 1717 (1967); N.L.R B. v. International Longshorenen's Association, Local No. 1581, 489 F.2d
635 (5th Cir. 1974), cert. denied 419 U.S. 1040 (1974); Barton Brands, Ltd. v. N.L.R B. 529 F.2d
793, 798-799 (7th Cir. 1976); N.L.R B., v. Local 282, International Brotherhood of Teamsters, 740
F.2d 141, 144-146 (2nd Cir. 1984); Laborers and Hod Carriers Local No. 341 v. NL.R B., 564 F.2d
834, 839-840 (9th Cir. 1977); Nedd v. United M ne Wrkers, 556 F.2d 190, 195, 199-200 (3d Cir.
1977), cert. denied 434 U S. 1013 (1978); International Association of Bridge, Structural and
Ornanental Iron Worrkers, Local No. 15, AFL-CIO (Gateway Industries, Inc.), 291 NLRB No. 61
(October 17, 1988); Pacific Maritime Association, 209 NLRB 519 (1974).
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A natural reading of the foregoing provisions does not suggest that
t hey enconpass union participation in an enployer's enploynent practices.
I note that when desirous of creating a cause of action against a union
for conduct in this area, Congress has at l|east ordinarily done so in
explicit terms. See Goodman v. Lukens Steel Co., 107 S.C. 2617, 2619-
2620, 2623-2625 (nmmjority opinion), 2633-2635 (dissenting opinion)
(1987); Radio Oficers' Union v. NL.RB., 347 U S 17, 52-55 (1954).

Moreover, this natural reading of such provisions is supported by
textual analysis as a whole of the Immgration Reformand Control Act of
1986 (P.L. 99-603, 100 Stat. 3359), of which 8 US C 8§ 1324b is a
constituent part, in light of the legislative history and the rules and
regul ations pronmulgated in effectuation of that Act. The foregoing
provisions forbidding unfair immgration--related enploynent practices
were enacted in response to concerns that the provisions in 8 US. C §
1324a(a) (also a part of the IRCA), which inpose sanctions on hiring or
retention in enploynent of unauthorized aliens, would cause or aggravate
di scrim nation agai nst those who appear to be foreign, without regard to
whether they are in fact unauthorized aliens. 132 Cong. Rec. H 10, 583
(Cctober 16, 1986); H R Rep. No. 3080 (1985) as reprinted in H R Rept.
No. 99-682 Part 1, at 68 (1986); Kl asko & Frye, Enployers' I|nmigration
Conpl i ance Guide (1989), 8§ 4.01, p. 4-1 (1989); Godon, 3 Inmgration Law
and Procedure, 8§ 9.22, p. 9-50.58 (1989). Accordingly, in determning
whose actions are controlled by 8 U S . C. § 1324b, useful guidance is
provided by 8 U.S.C. § 1324a, which provides, in part:

(a)(1) . . . It is unlawful for a person or other entity to hire or to recruit or refer for
a fee, for enployment in the United States--

(A) an alien knowing the alien is an unauthorized alien . . . wth respect to such
enpl oyrment, or

(B) an individual wi thout conmplying with the requirements of subsection (b) . . .

That subsection (b) requires, inter alia, that ~“a person or other entity
hiring, recruiting, or referring an individual for enploynent in the
United States'' nust attest on a form and retain that form for a
specified period, that he has exanined one or nore specified types of
docunent s whi ch appear to show that the individual is not an unauthorized
alien. Plainly, these inspection and paperwork requirenents are designed
to discourage the hiring of unauthorized aliens in violation of 8 U S.C
8 1324a(a)(1)(A), and to assist governnent officials in determnning
whet her such viol ations have occurred. Accordingly, | conclude that as
to whose conduct is controlled, 8 US C § 1324a(a)(l), 8 USC 8§
1324a(b), and 8 U.S.C. § 1324b(a) are coextensive and coterm nous. This
equi val ence neans that if the conduct of a union (when not acting as an
em
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pl oyer or recruiter/referrer) is controlled at all by 8 USC 8§
1324b(a), at |east under such circunmstances the union is subject to the
paperwork requirenments of 8 US C 8§ 1324a(b). However, any such
requi renment would appear to be inconsistent with 8 U S . C § 274a.1(d)
(e). Mre specifically, although a wunion's action in referring or
refusing to refer an applicant through an exclusive hiring hall is about
as close a connection as a union can have with “~“hiring'' or " “hire'' as
such words are ordinarily used, and although 8 CFR § 274a.2 effectuates
8 U S.C. § 1324a by setting forth paperwork requirenents for a person or
entity ~“when recruiting or referring for a fee,'' 8 CFR § 274a.1(d) (e)
provides that the ternms "~“recruitment or referral for a fee'' do not
include wunion hiring halls that refer wunion nenbers or nonunion
i ndi vi dual s who pay uni on nmenbership dues. Moreover, the contention that
8 US C 8 1324b(a)(1) (directed to "~ a person or other entity'') extends
to a union's conduct with respect to an enpl oyer's enployees is difficult
to reconcile with 8 U S.C § 1324(a)(2)(A), which excepts "“a person or
entity that enploys three or fewer enployees.'' It is highly inprobable
that Congress intended applicability of 8§ 1324b to turn on how many
enpl oyees are in the enploy a respondent union (not acting as an enpl oyer
or recruiter-referrer) rather than on how nmany enployees are in the
enpl oy of the enployer whose enploynent practices are affected by the
union's conduct. Indeed, such an interpretation mght render a union with
nmore than three enployees (but not acting as an enployer or
recruiter-referrer) answerable for the enploynent practices of an
enpl oyer who is hinself excepted fromthe statute because of the size of
his work force.

For the foregoing reasons, | find that the extant portions of the
conplaint fail to state a cause of action against the union under 8
US.C § 1324bh. Accordingly, as to the union the conplaint wll be
dismssed in its entirety.

B. The Motion for Attorney's Fees and Costs

28 CFR § 68.51(c)(1)(D(v) permits ne to " "allow a prevailing party,
other than the United States, a reasonable attorney's fee, if the |osing
party's argunent is w thout reasonable foundation in |law and fact.'' As
to alleged violations of 8 CF. R & 1324b by respondent union nore than
180 days before the Special Counsel's receipt of Becker's charge, |
conclude that Becker's argunent was ~~wthout reasonable foundation in
|aw and fact.'' Mdre specifically, | note that before Becker filed his
conplaint, he had been advised by the Special Counsel of the partial
dismissal of his charge because of this very tineliness factor
Accordingly, the union is entitled to a reasonable attorney's fee for
time spent in connection with this
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part of conplainant's conplaint. See Johnson v. New York City Transit
Authority, 116 FRD 394 (E.D.N.Y.). | note that the answer filed by
respondent enployer dated March 15, 1989, specifically nentioned the
180-day limtations period and requested attorney's fees. In addition,
conpl ainant's courtesy copy of a letter from respondent enployer to ne
dated May 15, 1989, set forth the provision in the appropriate rules of
practice regarding the award of such fees.

However, ny dism ssal of the renmining portions of the conplaint was
based on ny interpretation of a relatively new statute, under which there
is (so far as | am aware) no decisional precedent squarely in point.
Moreover, although | have rejected conplainant's tacit assunption that
conduct by a union (other than as an enployer or recruiter/referrer)
could give rise to a cause of action under 8 US C & 1324b, this
assunption was not questioned by respondent union. Accordingly, |
conclude that as to this issue (the only issue which | have reached as
to allegations not tine-barred) the conplaint cannot be fairly descri bed
as “without reasonable foundation in law or in fact.'' Accordingly, the
union is not entitled to attorney's fees as to the tinme spent in
connection with this part of the conpl aint.

The request for costs (other than attorney's fees) is denied inits
entirety, on the ground that 28 CFR § 68.51(e)(1)(D)(v) does not state
that | am enpowered to award such costs.

C. Oder

1. It is hereby ordered that the conplaint against respondent
District 65 be dismissed inits entirety.

2. It is hereby ordered that conplainant Richard Becker pay
attorney's fees to respondent District 65 for time spent in connection
with the tinme-barred portions of the conplaint. However, District 65 wll
not be entitled to attorney's fees unless, within 30 days after the date
of this Order, District 65 subnits to ne and to conplainant, as to each
of its attorneys (1) the hourly rate clainmed, and (2) docunented by
contenporaneous tinme records, (a) the date, (b) the billed hours
expended, and (c) the nature of the work done. See Hensley v. Ekerhart,
461 U. S. 424, 435, 438 (1983); New York State Association for Retarded
Children v. Carey, 711 F.2d 1136, 1147-1148 (2nd Cir. 1983)

3. It is hereby ordered that Local 65's request for attorney's fees
be ot herw se deni ed.

This order " “shall be final unless appealed'' within 60 days to a United
States Court of appeals in accordance with 8 U S.C. § 1324b(i), 28 CFR
§ 68.52(b).
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Dat ed: Novenber 28, 19809.

NANCY M SHERMAN

Nati onal Labor Rel ati ons Board

Di vi sion of Administrative Law Judges
Ham | ton Buil ding--Suite 1122

1375 K Street, Northwest

Washi ngt on, DC 20005- 3307
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